


Differences Between Criminal and Civil Discovery
Categories of Discovery Generally

What'’s Changed

Overall Changes
What’s Changed in Each District — Discovery Policies
Why the Rules Changed

How to Deal with the Changes in the Context of
Environmental Prosecutions

How Electronic Communications Could Negatively
Impact Prosecutions



Government has an affirmative duty to provide
defendants with evidence gathered during an
investigation to defend him/herself at trial

Obligation to preserve evidence once an
investigation begins

Inability to negotiate criminal discovery



» Agency Record




Rule 16 Requires the government to provide the defendant
with the following if it will be used at trial by the
government or is helpful in preparation of the defense:
Defendant’s Oral Statements
Defendant’s Written or Recorded Statements

Statements of employees with the legal authority to bind the
organization (e.g., company)

Prior record

Documents, objects, reports, examinations, etc.

Rule 16 does not require the government to provide:

Internal government documents, memos, etc. made by an attorney
or other government agent in connection with the investigation or
prosecution except as required above
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» CID Policies - e.g.

PA Region 4

» Other Law Enforcement Policies - NYS v. EPA
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- Trial Exhibits
» Originals Returned to Document Repository***
» Repeat this Process as New Materials Come In



Date of incident: September 8. 2005

O
v

CHATTANOOGA-HAMILTON COUNTY AIR POLLUTION CONTROL BUREAU
Incident Report
Incident ¥ 05.298

Source: 1, Gary Filers & Donald Fillers purportecly a/tva Watking Street Project LLC
2420 East Main Strest, Chattancoga, TN 37404

AD.C Systems, Inc

2473 Baker Road, Goodlattsvile, TN 37072

Registered Agent: Keth Stantan, 2715 Bransford Avo, Nashville, TN
7204

Malhis Companees, Inc

701 Mormson Springs Road, Suite 400038, Chattancoga, TN 374158
Registered Agent: James F. Mathis — Same Address

"
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Location: 1701 Watkins Stroet, Chatanooga, 37404

Nature: ': Open Buming '__ Odor { ] Nuisance 17 OdooNusance
1 X | Asbestos .| VE's | | Pemit Condition
Chemica SpilVRelessa | Cther =
Detected by: _A Complaint [ X] Patral [ | Inspaction |—t‘ Seif Raported

|| Other

mmendations | | Unfounded
Action Taken | | Verbal Waming
NOV Waming

_ No further action
1| Open Burning Viclaton Waming Notice #
| NOV Director's Conferance

{__J NOV Cournt X Other. Beng imvestigated by EPA e
Findings:
SYNOPSIS

N late 2004 3 structure was demaiished al 1700 Watns Stroet within the aty imes of
Chattanooga and within Hamillon County Tennessee. On Seplember 14, 2005 suspected reguiated
asbesios containing material was identified by the Ax Paliution Control Buresu. Test results showed (he
sampled matorial positive for asbestcs, Reguisted asbesios containng mateniais were ientfliad
anc cutined In an asbesios survey price to the damaltion baginning. For reasons cumently under
Investgation by the US EPA, al of the identfied RACM was not remaved arior 10 the demolition taking
place, Demalition of the structres began in late 2004 with demaiition eforts stopping in approximatedy
July 2005. Debris from the demolished struclure was scattered throughout the property that involves
Nearty a complete city block. Tha site sat idle for approximately tao months Regulated asbesias
canaining material was identfiad on approwmately 40% of the praperty mixed n with other debris
The site adiains property whare an active day care faclity Is located and is in 3 residential and
commercial area

Cty, County, State an¢ Federal agencies were notfied of the findings. Tha US EPA and
Chattancoge-Hamiton County Ak Pollution Control Buresu monitared the clean up efforts by the
peoperty owner, The sile was cleaned of anviranmental concomns by October 27, 2006

The incidant is currantly being investigated by the US EPA
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Counsel for Occupational Safety and Health Administration
[nited States Department of Labor

Via: USPS & Email

..

Dear Ms. | TEEGR
Upon infommation and belief, Occupational Safety and Health Administration (“OSHA™)
issued fines of \“\ ) “ﬁn or around “ We understand that
there mav have been investigation. citations, and/or other fines that were issued prior to
18 well. Please provide copies of anv material in the possession of OSHA in
connection any investigations of rom 2005 to the
present date. The requested material includes. but 1s not limited to: documents. memorandums,
computer printouts, notes. video footage, photographs, recorded interviews, records of
violations. and the complete administrative records supporting any notices of violation, citation,
fine, etc.

The requested material would be helpful in investigating and prosecuting the above-listed
entities/individuals who. along with other co-conspirators. created. operated. and concealed an
illegal landfill in Upstate, New York. Additionally. these entities/individuals have processed and
transported hazardous materials (e.g., regulated asbestos-containing materials) across state lines
without following applicable regulations. Potential charges include violations of the Clean
Water Act, Resource Conservation and Recovery Act, Superfund statute, conspiracy statute, and
wire/mail fraud statutes. Moreover. the targets of our investigation have been implicated in a
pattern of conduct that has obstructed our investigation to include fabricating false documents.
talsifying and making false representations to the Environmental Protection
Agency. Therefore any material which members of OSHA prepared and maintaiged in
connection with their inspections, investigations, and citations ﬂfﬂl\ likely to

contain pertinent information which we need to review as soon as possible.

Should you need further information. T am available at the numbers/addresses listed in
the letterhead. Thank you in advance for vour continuing assistance with this case,

Sincerely,

Todd W. Gleason
Fonviroeonmental Crimece Secrtion
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New York State Police

Re Discovery Oblieations Related to Unuted States »
Case No

Colleagues

This letter memonializes our pnor conversations re
obligations. Please ensurc that all members of the mvestig
any other members of the nvestigative team have any questions about anvthing discussed in this

letter

garding the government s discoven
ative team review this letter

If vou or
please contact me or one of the other attomevs on the case

Exculpatory and Impeachment Matenal

As you are aware the govemment has a (
exculpatory and impeachment matenals, sometimes referred 1o re
matenals. Exculpatory material 1s matenial that generally s favorable to the defense £
mformation that 15 inconsistent with anv ¢lement of any crime charged agamnst the defendants or
information that estabhishes recognized aflirmative defenses. Impeachment matersal 1s matenal
that casts doubt upon the accuracy of any evidence—mcluding but not hmited to witness
testimony —that we intend to rely on to prove any clement of any crime charged. Some
examples of impeachment evidence are a witness” prior criminal history or information that
goests a witness has a bias against the defendants. When we know of such matenial, but have
no record of 1, we must still produce it. For mstance, if a member of the prosecution team 15
aware of a witness statement that could be used for impeachment. but that statement was never
written down. we must reduce 1t to writing and produce it to the defense

onstitutional obligation to disclose anv and all

1 Gig

includir

ectively as Brad

Matenal

wemment 1s obl

Pursuant to 18 U.S.C gated to produce to the defendants
statements of prospective government witnesses that relate 1o the subyect matter of the witnesses™

For the purposes of Jencks disclosures, a “statement™ 1s defined as (1) a wnitten
-

§ 3500, the g

estiimony

statement made by a witness and signed or otherwise adopted or approved by lum: (2) a

rraphic, mechanical, electneal, or other recording. or a transcniption thereof, which s a
substantially verbastum recital of an oral statement made by a witness and recorded
comtemporanceously with the making of such oral statement: or (3) a statement. however taken or
recorded, or a transcription thereof, if any, made by a witness 1o a ury. Although an

es and or report of mterview are usually not Jencks (as to that witness), thev need to
¢d and preserved.  Reports of mterview are occastomally tumed over—even those of
interviewees who are not prospective wilnesses.  Any email vou may have recerved from a

And, depending on the context, emails you or another agent may
send that discuss the substance of this case may be Jencks 1f vou or that other agent takes the
stand as a witness for i the government s case m chief.  Please check vour email records for
these kinds of emails.  Going forward, during tnal preparation, you should avoid to the extent
possible sending substantive emails about the case

witness mayv also be Jencl

\

Rule 16 Matenial
Pursgant to Federal Rule of Crimnal Procedure 16, the government 1s obhigated, upon the
dcfendants” request, to disclose several categonies of information, including

the substance of any relevant oral statement made by a defendant

a defendant s wnitten or otherwise recorded statement

a defendant’s prior cnnmmal record

documents and obyects, within the govemment s possession, custody or control
(1) that are matenal to prepaning the defense; (2) that we intend 1o use m the
government’s case-m-chiefs or (3) that were oblamed from or belong 1o the
defendant

¢ scientific tests that are matenal to prepanng the defense or that we intend to use

m the government's case-in-chief

* e e

Although there may be cases where there are reasons to limit production base
by withholding ftems that are obviously not matenial). m this case | have concluded that 1115 in
the mterests of the United States to produce all documents and objects seized dunng any scarch
warrants, tems produced by the defendants or third parties pursuant 10 grand jury subpoenas
btamed from third partics or state agencies not pursuant o subpoena. and stems oblamed
It 15 my intention to avord contention over discovery by producing more than

on Rule 16 (¢c.2

ilems o
from wilnesses
what is required

yverable matenals from all members of the
ses of the discovery obligations discussed

The government 1= obligated 1o seek out
prosecution and mvestigative teams.  For the purx
mbers of the mvestigative team include federal, state and local law enforcement
ticipating in the mvestigation and prosecution of the above referenced crimmal ca
and related civil proceadings. Some members of the mvestigative team may have retired or
otherwise ceased their mvolvement in the case. We have an obligation to seck out any and all
discoverable matenals that may be m therr possession

above

officers pu

What Will Be Withheld

As [ alluded 10 earher. I do not mtend to produce any agent rough notes, or our mtemal
deliberations about this case (referrals, prosecution memoranda, ctc.). Nonetheless, rough notes
must be preserved. Further, you and the other ag

& to

gents on the case should review vour m
ensure that the reports of interview reflect the substance of mterviews properly, pariicularly with
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Look to Fed. Rules Crim. Proc., Local Rules, Standing
Orders, & DSOs for the Timetable

NDNY Example — Local Rule 14.1

14 days after arraignment - Fed. R. Crim. P. 16(a), 12(d); Brady;
FRE 404(b)

14 days prior to jury selection — Giglio & Criminal Histories

A time “so as to avoid undue delay at trial or hearings” - Fed.
R. Crim. P. 26.2 and 18 U.S.C. § 3500 materials (Jencks)



14 days after arraignment we produce at a minimum...

A DVD containing images/loadfiles of all documents in

database except what is tagged as only Jencks and criminal
histories

Expert Disclosures

404(b) Notice

Reciprocal Discovery Demands ***
Discovery Letter - Handout #4

Repeat and supplement as required by additional
deadlines or new information coming in

What we generally resist producing - “indexes,” “lists of
hot docs,” “blowbacks,” and agent notes™**



Cons

Shifts burden of work to us as
opposed to “open file”
methods

Allows the defense to be more
organized and potentially do
their own presentations

Opens the door for ESI
disputes and “they’re
papering us.”

May be impractical for
smaller cases

Pros

Provides greater degree of
control and tracking over
documents

Thoroughly documents
discovery

Avoids any need for mid-trial
discovery™***

Undermines stock defense
excuses — “they never gave me
that.”

Gives a head start on
electronic courtroom
presentation
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Preservation Issues & Production

» Communic preserve
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» Carrier
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