


Outline

 Differences Between Criminal and Civil Discovery

 Categories of Discovery Generally 

 What’s Changed 

 Overall Changes

 What’s Changed in Each District – Discovery Policies

 Why the Rules Changed 

 How to Deal with the Changes in the Context of 
Environmental Prosecutions 

 How Electronic Communications Could Negatively 
Impact Prosecutions



Differences Between Criminal and 
Civil Discovery

 Government has an affirmative  duty to provide 
defendants with evidence gathered during an 
investigation to defend him/herself at trial

 Obligation to preserve evidence once an 
investigation begins

 Inability to negotiate criminal discovery



Categories of Discovery
 General Criminal Categories of Discovery

 Rule 16

 Brady

 Giglio

 Jencks

 404(b)

 Other Categories . . . 

 Electronically Stored Information  (“ESI”)

 Agency Records



Federal Rules of Criminal 
Procedure Rule 16

 Rule 16 Requires the government to provide the defendant 
with the following if it will be used at trial by the 
government or is helpful in preparation of the defense:
 Defendant’s Oral Statements

 Defendant’s Written or Recorded Statements

 Statements of employees with the legal authority to bind the 
organization (e.g., company)

 Prior record

 Documents, objects, reports, examinations, etc.

 Rule 16  does not require the government to provide: 
 Internal government documents, memos, etc. made by an attorney 

or other government agent in connection with the investigation or 
prosecution except as required above



Discovery Required by Case Law
 Supreme Court Cases

 Brady – Exculpatory material

 Giglio – Impeachment Material

 Henthorne is a 9th Circuit that addresses the duty to examine 
government employee personnel files upon a defendant's 
request for their production

 Jencks – Government Witness Statements

 Codified at 18 U.S.C. § 3500



Categories of Discovery

 404(b) Evidence

 Character Evidence

 Other Categories . . . 

 Electronically Stored Information  (“ESI”)

 Agency Records



What’s Changed?
 Overall Changes

 ESI

 More Expansive View of Brady/Giglio/Jencks

 Duty to Gather Additional Information Beyond the Case 
File from “Related Proceedings”

 What’s Changed in the District -- Discovery Policies in 
Each District



Why the Changes?
 Problematic Cases

 United States v. Theodore Stevens

 United States v. W.R. Grace

 United States Justice Department Response
 OPR Investigations

 Revamped Department-Wide Discovery Policies

 Training

 Districts Were Compelled to Update and Submit Discovery Policies –
e.g., NDNY, WDNY, EDTN, ECS

 Federal Agency Response

 Cases of Interest
 United States v. Suarez – preservation of ESI

 United States v. Stein – release of agent notes under Rule 16



What’s Changed?
 Overall Changes

 ESI

 More Expansive View of Brady/Giglio/Jencks

 Duty to Gather Additional Information Beyond the Case 
File from “Related Proceedings”

 What’s Changed in the District -- Discovery Policies in 
Each District





What’s the Playing Field?
 Federal Rules of Criminal & Civil Procedure

 Local Rules

 Standing Orders

 Discovery & Scheduling Orders (“DSOs”)

 Discovery Policies & Choice of Policy

 District

 DOJ Litigating Component

 ECS Discovery Policy § I

 CID Policies – e.g., EPA Region 2 v. EPA Region 4

 Other Law Enforcement Policies – NYS v. EPA



Who Are the Players?  
(ENRD Policy § II(E))

 Investigation Team

 EPA-CID

 NYS-DEC

 NYS-DOL

 Other Agencies Who “May Possess Files Relevant to the 
Investigation”

 EPA Region

 OSHA

 Other States





What’s Been Generated So Far

 IARs & Notes 

 Photos

 Permit/Document Reviews

 ESI – Emails, etc. (what of these are potentially 
discoverable)

 Expert Materials – e.g., NEIC reports

 GJ Materials



How Do We Get It Organized?

 Rule #1:  Handle the Documents As Few Times As 
Possible

 Rule #2:  Organize Early, Often, and With an Eye 
Towards:

 Continuing the Investigation

 GJ Presentation

 Discovery

 TRIAL

 Rule #3:  Use the Resources that Are Available – i.e., 
databases



Best Approach To Date
 Organize Files By Source
 Send to DC

 Exact Duplicates for OLS and Others As Necessary
 Scan prep
 Load Into Concordance As “Kept in the Ordinary Course”***
 Assign Document Control Numbers (a.k.a., Bates Stamps)
 Populate Fields

 GJ Materials?
 Date Added
 Source

 Tagging for 
 Hot Docs
 GJ Presentation
 Brady/Giglio/Jencks
 Trial Exhibits

 Originals Returned to Document Repository***
 Repeat this Process as New Materials Come In





What Else Do We Need?

 ENRD Policy §§ II(E)(4-5) – collect other materials from 
agencies that “may possess files relevant to the 
investigation”

 We’re obligated to look for exculpatory materials, but this is a 
great opportunity to look for inculpatory and 404(b) materials 
as well

 Sharing Letters





What Else Do We Need?

 ENRD Policy §§ II(E)(4-5) – collect other materials from 
agencies that “may possess files relevant to the 
investigation”

 We’re obligated to look for exculpatory materials, but this is a 
great opportunity to look for inculpatory and 404(b) materials 
as well

 Agency Requests & Sharing Letters (Handout #1)

 Privilege Reviews 

 Criminal Histories

 Henthorn Requests



Get Everyone On The Same Page

 Letter to Investigation Team

 Similar to a 6(e) Letter





Get Everyone On The Same Page

 Letter to Investigation Team

 Similar to a 6(e) Letter

 Discovery Plan

 Cons

 Tedious

 Committing yourself in writing

 Pros

 No one can feign surprise when an issue arises

 Expectations are clear from all points of view

 It’s required – ENRD Policy § IV(D)



Discovery Timing

 Look to Fed. Rules Crim. Proc., Local Rules, Standing 
Orders, & DSOs for the Timetable

 NDNY Example – Local Rule 14.1

 14 days after arraignment – Fed. R. Crim. P. 16(a), 12(d); Brady; 
FRE 404(b)

 14 days prior to jury selection – Giglio & Criminal Histories

 A time “so as to avoid undue delay at trial or hearings” – Fed. 
R. Crim. P. 26.2 and 18 U.S.C. § 3500 materials (Jencks)



Discovery Process in NDNY
 14 days after arraignment we produce at a minimum…

 A DVD containing images/loadfiles of all documents in 
database except what is tagged as only Jencks and criminal 
histories

 Expert Disclosures

 404(b) Notice

 Reciprocal Discovery Demands ***

 Discovery Letter – Handout #4

 Repeat and supplement as required by additional 
deadlines or new information coming in

 What we generally resist producing – “indexes,” “lists of 
hot docs,” “blowbacks,” and agent notes***



Pros & Cons of “Database Discovery”
Cons Pros

 Shifts burden of work to us as 
opposed to “open file” 
methods

 Allows the defense to be more 
organized and potentially do 
their own presentations

 Opens the door for ESI 
disputes and “they’re 
papering us.”

 May be impractical for 
smaller cases

 Provides greater degree of 
control and tracking over 
documents

 Thoroughly documents 
discovery

 Avoids any need for mid-trial 
discovery***

 Undermines stock defense 
excuses – “they never gave me 
that.”

 Gives a head start on 
electronic courtroom 
presentation





Problems with Email & Text 
Communications

 Email and text messages are discoverable

 Meaning lost in translation

 No nonverbal communication cues

 Email/Text is used to communicate to avoid 
communicating

 Assume that your email/text will be public information 
and write accordingly



Preservation Issues & Production 
Issues

 Communicate in methods that are easy to preserve 
and collect

 Text messages can be difficult to preserve/produce

 Carrier contract dictates

 Voicemail can be difficult 

 Inability to search server or tapes

 Time Limits on storage

 Production in native format



Social Media
 Personal v. Agency Social Media

 Types

 Website

 Facebook

 Twitter

 Instagram

 Blogs



Questions?

Report an Environmental Violation

www.epa.gov/tips/

LAURIE DUBRIEL

DUBRIEL.LAURIE@EPA.GOV

HOWARD STEWART

HOWARD.STEWART@USDOJ.GOV

ASAC VERNESA JONES-ALLEN

JONES-ALLEN.VERNESA@EPA.GOV

http://www.epa.gov/tips/
mailto:DUBRIEL.LAURIE@EPA.GOV
mailto:HOWARD.STEWART@USDOJ.GOV
mailto:JONES-ALLEN.VERNESA@EPA.GOV

